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Introduction

e Terronsmtnalsattract media and public attention

* Though every segment of thetnal isinpartant, casesare made or marredat the stage
of evidence.



Assessment of Bvidence at the Stage of Cognizance S
190(1)(b) O-PC

* Do nat to mechanically take cognizance without careful scrutiny of the charge
sheet

* |f evidenceisinadequate, proceed under S 156(3) G-P.C
* Orectionstofurther investigate may be along specified lines

* \Ahile ordering further investigation, order sheet ideally nust disclose that
cognizance hasnat beentaken



The Lhlawful Activities Prevention Act, 1967

* The Principal Act which under which charge sheet would befiled isthe
UAPAct.

* Chapter Il of UAP Act relates to offences pertaining to Lhlawful
Activitiesand Uhlawful Association (sections10to14).

» Where offences charged are under chapter |l of the Act, examneif there
is evidence with referenceto Ss. 2(o) and 2(p) and Ss. 10to13



e Chapter IV- Punishment for Terronst Activities

* S 15defines Terronst Act.

 $6.16t022, 22Cand 23 provide for punishment for the vanous categories
of Terronst Activities

* Chapter V relatesto offences ansing fromassociation witha Terronist
Organisation Ss. 3810 40.




e [lustration 1: S 19 - Punishment for harbouring a terronist - The charge
sheet must reveal evidence that the accused (@) Voluntarily
harboured/concealed the terrorist, evidence must be there toreveal the
exercise of freewill on the part of the accused to harbour the terronst
and the absence of any coercion or threat offered by the terrorist (b)
Attents to harbour or conceal a terronist - there nmust be evidence to
showthat the accused had knowledge of the person he was attenting
to harbour/conceal was a terrorist - Bvidence nust reveal that the
accused should have taken a dep towards attenpting to
harbour/conceal the terrorist.



e llustration 2 S 38 - Offence relating to membership of a Terronst
Organisation - () Bvidence in chargesheet must reveal that the accused is
associated with a Terrorist Organisation (b) Evidence nust further reveal that
the association with the Terronst Organisation is with the intention of
furthering its activities (c) The accused is unable to establish that the
organisation was nat declared as a Terronst Organisation when he becanme a
menber and (d) The accused is unable to showthat he hasnat taken part inthe
activities of the arganisation at anytime duning its inclusion in in the Schedule
asa lerronst Organisation

« Before cognizance, Trial Court to ensure availability of previous sanction u/s
45 of UAPA



Admssihility of evidence collected throughinterception of
communication-S 46 UAPA

e Bxclusionof Bvidence Act

* Applicationaf S 65-Bof the Bvidence Act nat applicabletoevidence callected under S
46 of the UAPA

* Order of conpetent authonty directinginterception — copy of - tobe giventoeach
accusedten daysbeforetrial, hearing or proceeding (Proviso1)

* Period of ten days can be waived if the Judge concludesthat it was nat possibletogive
copy toaccused and that noprejudiceis causedtoaccused by such delay (Proviso2)



Bvidence during Tnal

* Delay at the stage of prosecution evidenceisundesirable.

» Delay inrecording evidenceis beneficial tothe accused - oppartunity
to 'Withesses - gppartunity toclaimprejudice duetodenial of
gpeedytnal.

» Summmonstothaose accused onbail be servedthroughthe dffice of the
Superintendent of Police.



. Datesfa‘recordiqu‘gevidencefa’theprosecutim befixedin consultationwith
the Prosecutor and the Defence Counsel. Defencenat tobe givenexcessive
latitude dunngthisstage.

e Material withessestobe examned at the earliest befare formmal withesses

» \hereexaminationinchief is conpleted and the defence seeksan
adjounment to cross examne the witness, the shartest bledatetobe
giveninordertoensurethat the witnessisnat

* Theparticipation of the Judgein recarding of evidence not tobe partisan. Heis
expectedtoqlu:stlmthew nessinsucha maennerthat hedoesnat stepinto
the shoes of the prosecution



« Hfective use of Information Technology (Video Conferencing) torecord
the Bvidence of formal withesses and those withesses whose presence
Incourt cannat be secured without waste of time and state resources



* Proper-record of the chain of custody of mmatenal objectstobe made.
* Preservation of MJsand their productionduring tnal..

* Bxpert testimony - Court toput questionstoelicit sinpleanswers
comprehensible to conmmon man, shamof technical jargon that
expertsuseinthe course of testifying



Mutual Legal Assistance Treaty (MLAT)

* MAT is for the nPu'pose of securing information available in a_fa‘_erigln country
\Aﬂch n|dsi'je(leva InacaseinIndia. India has M.AT with 39 Countries including the
a

. In_ctliﬁ"r)las Extradition Treaties with 49 Countrnies and BExtradition Arrangenent
with10.

* Germany has nat entered into MLAT with India as India has the death penalty asa
ishment. There is however an Extradition Treaty existing between India and
ny.
* Section 166-A (0r.P.C - Issuance of a Letters ory tothe Competent Authonity
toanather Country seeking information available there.



MLAT - AccesstoBvidencein ather Countres

* Onateinterrogation of suspects ar withessesinfareign
lands

* Interrogation over video conferencing
* Collectionandtransfer of evidence

* Salzure of conmunicationdata and real time
interception of cormunication



Expediting procedure under MLAT

» Standardization of request procedures between memmber states

* Previous consultation with counterpartsinthe requested state with regardto
Informationrequired

 Sharing of first draft withthe requested state — queniestobe inainple
language and preferably inthe language of the requested Sate

* Request toberestnicted only toquestionsrequining specificanswerstoensure
timely conpliance



David Coleman Headley - Acaseinpaint

 Mhde avallable forinterrogation by NA.
* Provided informationabout the LET and itsactivitiesin India

 Provided informmation about the association betweenthe Pakistan
Ay and LET



Group Discussion

* \What isthe difference between the MLAT procedureand
Extradition?

* Gmail communicationrelevant toaninvestigationis sought-
Attenmt tosecure it fromGoogle through MLAT and 166-AQr-P.Cfall.
Investigation authority wantsto prosecute Google/CH) under what
provisions, if any, Will the Court take congnizance against
Google/CH?




Q&A

* The case invalves an explosion in a cronded market place killing 26 people of which are 8
women and 3 children In the course of investigation, the confession statements of the
accused are recarded u/s 164 Or.P.C On perusing the charge sheet (pre-cognizance stage)
youfind

* that the Magistrate recarding the confession has nat given a warming tothe accused persons
that there is no conulsion to confess and that the statement can be used against them The
statement bearsonly the sign of the Magistrateand nat of the accused

* What would you do?



BrainstormSession/GD

* Ina case success of a terronst act was communicated to X via emall. The
emall service provider gives the details of X tracing himto Egypt. On a
request fromIndia, Xis arrested and detained by the authorities in Egypt.
Egypt wantstotry ‘X and refuses his extradition. Police want tointerrogate
"X and approaches you Howwould you proceed?



